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July 3, 2024

Ms. Amanda Locke
AMG & Associates, LLC
P.O. Box 260770
Encino, CA 91426

Via USPS First Class Mail and Email: alocke@amgland.com

RE: 1% Street & Grant Avenue Mixed Use (“1* & Grant”); Project No. P2023-057
Preliminary Eligibility, Objective Standards, & Density Bonus Height Determination
1107 & 1109 Grant Avenue; APNs 141-282-04 and -07

Dear Ms. Locke:

The City of Novato Community Development Department (‘Department’) received AMG &
Associates, LLC and California Housing Defense Fund's (collectively "AMG”) project resubmittals
under Assembly Bill 2011 (“AB 2011"), including requests for a density bonus and tentative parcel
map, for 1% & Grant (“Project”) on April 5, 2024, to redevelop the properties at 1107 & 1109 Grant
Avenue, Novato (“Project Site”). This letter presents the Department's preliminary determinations
regarding the Project’s eligibility for treatment under the provisions of AB 2011, its conformance
with applicable objective development standards, and its consistency with a building height
increase offered by State density bonus law.

AB 2011 - Preliminary Eligibility Determination

California Government Code Section 65912.111

Government Code Section 65812.111 specifies the criteria qualifying a development site for
treatment under the streamlined review provisions of AB 2011. The following is a list of the
applicable criteria of this Section accompanied by the Department's preliminary findings regarding
whether the Project Site meets the criteria.

(a) Itis located in a zone where office, retail, or parking are a principally permitted use.

Meets Criteria. The Project Site is located in the Downtown Core Retail (CDR) Zoning District.
The CDR District allows “General Retail,” “Offices,” and “Parking Facilities” as principally
permitted uses.

(b) It is a legal parcel or parcels that meet either of the following:

(1) It is within a city where the city boundaries include some portion of either an urbanized
area or urban cluster, as designated by the United States Census Bureau.

(2) It is in an unincorporated area, and the legal parcel or parcels are wholly within the
boundaries of an urbanized area or urban cluster, as designated by the United States
Census Bureau.
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Meets Criteria. Novato is an urbanized area as designated by the US Census Bureau.

(c) Atleast 75 percent of the perimeler of the site adjoins parcels that are developed with urban
uses. For purposes of this subdivision, parcels that are only separated by a street or highway
shall be considered to be adjoined.

Meets Criteria. The Project Site adjoins properties developed with urban uses as defined in
Government Code Section 65912.101, including commercial businesses and residences.

(d) (1) Itis noton a site or adjoined to any site where more than one-third of the square footage
on the site is dedicated to industrial use.

(2) For purposes of this subdivision, parcels only separated by a street or highway shall be
considered to be adjoined.

(3) For purposes of this subdivision, “dedicated to industrial use” means any of the following:
(A) The square footage is currently being used as an industrial use.
(B) The most recently permitted use of the square footage is an industrial use.

(C) The site was designated for industrial use in the latest version of a local
government's general plan adopted before January 1, 2022.

Meets Criteria. The Project Site is not currently used for nor adjoins any property dedicated to
an industrial use.

(e) It salisfies the requirements specified in subparagraphs (B) to (K), inclusive, of paragraph (6)
of subdivision (a) of Section 65813 4.

Government Code Section 65913.4(a)(6)(B) to (K):
(6) The development is not located on a site that is any of the following:

(B) Either prime farmiand or farmland of statewide importance, as defined pursuant to
United States Department of Agriculture land inventory and monitoring criteria, as
modified for California, and designated on the maps prepared by the Farmland
Mapping and Monitoring Program of the Department of Conservation, or land zoned
or designated for agricultural protection or preservation by a local baflot measure that
was approved by the voters of that jurisdiction.

Meets Criteria. The Project Site is not designated as prime farmiand or farmland of statewide
importance as depicted on maps prepared by the Farmland Mapping and Monitoring Program of
the Department of Conservation. The site is designated as Urban and Built-up Land {California
Important Farmland Finder, Accessed July 2, 2024).

(C) Wetlands, as defined in the United States Fish and Wildlife Service Manual, Part 660
FW 2 (June 21, 1993).

Meets Criteria. The Project Site does not host wetlands.
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(D) Within a very high fire hazard severify zone, as determined by the Department of
Forestry and Fire Protection pursuant to Section 51178, or within a high or very high
fire hazard severity zone as indicated on maps adopted by the Depariment of Forestry
and Fire Protection pursuant to Section 4202 of the Public Resources Code. This
subparagraph does not apply to sites excluded from the specified hazard zones by a
local agency, pursuant to subdivision (b) of Section 51179, or sites that have adopted
fire hazard mitigation measures pursuant to existing building standards or state fire
mitigation measures applicable to the development.

Meets Criteria. The Project Site is not located in a high or very high fire hazard severity zone as
mapped by the California Department of Forestry and Fire Protection (Fire Hazard Severity Zone
Viewer, accessed June 26, 2024).

(E) A hazardous waste site that is listed pursuant to Section 65962.5 or a hazardous
waste site designated by the Department of Toxic Substances Control pursuant to
Section 25356 of the Health and Safety Code, unless either of the following apply:

(i) The site is an underground storage tank site that received a uniform closure lelter
issued pursuant to subdivision (g) of Section 25296.10 of the Health and Safety
Code based on closure criteria established by the State Water Resources Control
Board for residential use or residential mixed uses. This section does not alter or
change the conditions to remove a site from the list of hazardous waste sites listed
pursuant to Section 65962.5.

(i} The State Department of Public Health, State Water Resources Control Board,
Department of Toxic Substances Control, or a local agency making a
determination pursuant to subdivision (c) of Section 25296.10 of the Health and
Safety Code, has otherwise determined that the site is suitable for residential use
or residential mixed uses.

Conditionally Deferred. The Project Site was subject to a Leaking Underground Storage Tank
(LUST) spill and cleanup (See State Water Resources Control Board ("Water Board")
GeoTracker, File No. 21-0405). A case closure letter was issued by the Water Board in April 2011
confirming the completion of a site investigation and corrective action for the leaking tank. The
Water Board's case closure documentation indicates the Board’'s decision was based on
continued commercial use of the site, not residential use as currently proposed. Given this
circumstance, the Project Site does not meet the criteria of Government Code Section
65913.4(a){6)(E)(i). Additionally, AMG has not provided a determination, pursuant to Government
Code Section 65913.4(a)(6)(E)(ii}, from the State Department of Public Health, State Water
Resources Control Board, or Department of Toxic Substances Control stating the Project Site is
suitable for residential use.

KCE Matrix ("KCE"), on behalf of AMG, asserts the case closure letter issued for the Project Site
is unconditional, indicating no restrictions were placed on use of the property based on
compliance with the regulatory criteria applicable at that time. This is perhaps true for continued
commercial use of the Project Site as was considered by the Water Board. However, Government
Code Section 65913.4(a)(6)(E)(i) clearly requires a case closure to be granted on meeting the
closure criteria for residential uses. As such, KCE's position cannot be accepted to meet the
criteria of this Section.



KCE notes additional subsurface assessment work was performed at the Project Site in late 2020.
According to KCE, the findings of the supplemental assessment indicate the Project Site would
qualify for residential use based on current (2019) environmental screening levels applicable to
residential use. While the reported findings perhaps indicate the Project Site may be acceptable
for residential use, these findings alone cannot be accepted to satisfy the criteria of Government
Code Section 65913.4(a)(6)(E)(ii). To meet the eligibility criteria of this Section it is necessary to
obtain a determination from the State Department of Public Health, State Water Resources
Control Board, or Department of Toxic Substances Control regarding whether residential use of
the Project Site is acceptable.

Based on the findings of the subsurface assessment detailed by KCE, the Department believes
AMG may be able to obtain a determination from State Department of Public Health, State Water
Resources Control Board, or Department of Toxic Substances Control finding the Project Site is
acceptable for residential use. As such, the Department will recommend the City Council consider
adopting a condition of approval requiring AMG to provide documentation confirming compliance
with Government Code Section 65913.4(a)(6)(E) prior to the issuance of demolition and/or
construction permits for the Project.

(F) Within a delineated earthquake fault zone as determined by the State Geologist in
any official maps published by the State Geologist, unless the development complies
with applicable seismic protection building code standards adopted by the California
Building Standards Commission under the California Building Standards Law (Part
2.5 (commencing with Section 18901) of Division 13 of the Health and Safety Code),
and by any local building department under Chapter 12.2 (commencing with Section
8875) of Division 1 of Title 2.

Meets Criteria. The Project Site is not located in a delineated earthquake fault zone as indicated
by the California Earthquake Hazards Zone Application published by the California Department
of Conservation — California Geological Survey (EQ ZAPP, accessed June 26, 2024)

(G) Within a special flood hazard area subject to inundation by the 1 percent annual
chance flood (100-year flood) as determined by the Federal Emergency Management
Agency in any official maps published by the Federal Emergency Management
Agency. If a development proponent is able to satisfy all applicable federal qualifying
criteria in order to provide that the site satisfies this subparagraph and is otherwise
eligible for streamlined approval under this section, a local government shall not deny
the application on the basis that the development proponent did not comply with any
additional permit requirement, standard, or action adopted by that local government
that is applicable to that site. A development may be located on a site described in
this subparagraph if either of the following are met:

(i) The site has been subject to a Letter of Map Revision prepared by the Federal
Emergency Management Agency and issued to the local jurisdiction.

(i) The site meets Federal Emergency Management Agency requirements
necessary to meet minimum flood plain management criteria of the National Flood
Insurance Program pursuant to Part 59 (commencing with Section 59.1) and Part
60 (commencing with Section 60.1) of Subchapter B of Chapter | of Title 44 of the
Code of Federal Regulations.



Meets Criteria. A portion of the Project Site is located within a special flood hazard area (Flood
Zone AE (El 22 Feet)) as determined by the Federal Emergency Management Agency (FEMA
Flood Service Map Center, accessed June 26, 2024). Based on a letter dated March 26, 2024,
AMG clarified the boundaries of AE flood zone relative to the proposed mixed-use building. As
indicated, two, small areas of the building would encroach within the AE flood zone. Accordingly,
AMG acknowledges the Project will be designed to satisfy FEMA standards based on this
condition.

(H) Within a regulatory floodway as determined by the Federal Emergency Management
Agency in any official maps published by the Federal Emergency Management
Agency, unless the development has received a no-rise certification in accordance
with Section 60.3(d)}(3) of Title 44 of the Code of Federal Regulations. If a
development proponent is able to satisfy all applicable federal qualifying criteria in
order to provide that the site satisfies this subparagraph and is otherwise eligible for
streamlined approval under this section, a local government shall not deny the
application on the basis that the development proponent did not comply with any
additional permit requirement, standard, or action adopted by that local government
that is applicable to that site.

Meets Criteria. The Project Site is not located within a regulatory floodway as determined by the
Federal Emergency Management Agency (FEMA Flood Service Map Center, accessed June 26,
2024).

() Lands identified for conservation in an adopted natural community conservation plan
pursuant to the Natural Community Conservation Planning Act (Chapter 10
{commencing with Section 2800) of Division 3 of the Fish and Game Code), habitat
conservation plan pursuant to the federal Endangered Species Act of 1973 (16
U.S.C. Sec. 1531 et seq.}, or other adopted natural resource protection plan.

Meets Criteria. The Project Site is not subject to an adopted natural community conservation
plan, habitat conservation plan, or other natural resource protection plan (California Department
of Fish & and Wildlife, Natural Community Conservation Planning, accessed July 2, 2024).

(J) Habitat for protected species identified as candidate, sensitive, or species of special
status by state or federal agencies, fully protected species, or species protected by
the federal Endangered Species Act of 1973 (16 U.S.C. Sec. 1531 et seq.), the
California Endangered Species Act (Chapter 1.5 (commencing with Section 2050)
of Division 3 of the Fish and Game Code), or the Native Plant Protection Act (Chapter
10 (commencing with Section 1900) of Division 2 of the Fish and Game Code).

Meets Criteria. The Project Site does not host habitat for protected species.
(K) Lands under conservation easement.
Meets Criteria. The Project Site is not encumbered by a conservation easement.

Government Code Section 65912.111 continued:



() It is not an existing parce! of land or site that is governed under the Mobilehome
Residency Law (Chapter 2.5 (commencing with Section 798) of Title 2 of Part 2 of
Division 2 of the Civil Code), the Recreational Vehicle Park Occupancy Law
(Chapter 2.6 (commencing with Section 799.20) of Title 2 of Part 2 of Division 2 of
the Civil Code), the Mobilehome Parks Act (Part 2.1 (commencing with Section
18200) of Division 13 of the Health and Safety Code), or the Special Occupancy
Parks Act (Part 2.(commencing with Section 18860) of Division 13 of the Health and
Safety Code).

Meets Criteria. The Project Site is not governed by any of the noted laws.
(g) For a site within a neighborhood plan area, the site satisfies either of the following conditions:

(1) As of January 1, 2022, there was a neighborhood plan applicable to the site that
permitted multifamily housing development on the site.

(2) As of January 1, 2024, there was a neighborhood plan applicable to the site that
permitted multifamily housing development on the site and all of the following occurred:

(A) A notice of preparation for the neighborhood plan was issued before January 1,
2022, pursuant to the requirements of Sections 21080.4 and 21092 of the Public
Resources Code.

(B) The neighborhood plan was adopted on or after January 1, 2022, and before
January 1, 2024.

(C) The environmental review for the neighborhood plan was completed before
January 1, 2024.

Meets Criteria. The Project Site is not located within a neighborhood pian area.
(h) For a vacant site, the site salisfies both of the foflowing:

(1) It does not contain tribal cultural resources, as defined by Section 21074 of the Public
Resources Code, that could be affected by the development that were found pursuant
to a consultation as described by Section 21080.3.1 of the Public Resources Code and
the effects of which cannot be mitigated pursuant to the process described in Section
21080.3.2 of the Public Resources Code.

(2) It is not within a very high fire hazard severity zone, as indicated on maps adopted by
the Department of Forestry and Fire Protection pursuant to Section 4202 of the Public
Resources Code or as designated pursuant to subdivisions (a) and (b) of Section 51179.

Meets Criteria. The Project Site is not vacant but is developed with a building and ancillary
improvements.

California Government Code Section 65912.112

Government Code Section 65912.112 specifies the criteria qualifying a proposed development
project for treatment under the streamlined review provisions of AB 2011. The following is a listing

6



of the applicable criteria of this Section accompanied by the Department’s preliminary findings
regarding whether the Project meets the criteria.

(a) One hundred percent of the units within the development project, excluding managers’ units,
shall be dedicated to lower income households at an affordable cost, as defined by Section
50052.5 of the Health and Safety Code, or an affordable rent set in an amount consistent with
the rent limits established by the California Tax Credit Allocation Committee.

Meets Criteria. The design plans for the Project indicate that 167 affordable housing units and three
(3) market rate manager's units will be constructed. The affordable housing units are proposed to
be reserved for rent by households with very low (17 units at 50% of AMI) and low incomes (17
units at 60% of AMI and 133 units at 80% of AMI).

California Government Code (GC) Section 65912.112(a) includes two qualifiers for projects seeking
treatment under the streamlined review provisions of AB 2011, as follows:

(1) Dedicated to lower income households at an affordable cost, as defined by Section 50052.5
of Health and Safety Code; or

(2) [Al] an affordable rent set in an amount consistent with the rent limits established by the
California Tax Credit Allocation Committee.

The term “lower income household” is defined by AB 2011, specifically GC Section 65912.101(j)
and Health and Safety Code Section 50079.5, which states the following:

“Lower income households” means persons and families whose income does not exceed
the qualifying limits for lower income families as established and amended from time to time
pursuant to Section 8 of the United States Housing Act of 1937. The limits shall be published
by the department in the California Code of Regulations as soon as possible after adoption
by the Secretary of Housing and Urban Development. In the event the federal standards are
discontinued, the department shall, by regulation, establish income limits for lower income
households for all geographic areas of the state at 80 percent of area median income,
adjusted for family size and revised annually.

Health and Safety Code Section 50052.5 requires for lower income households that the “affordable
cost” or affordable housing cost not exceed the following:

For lower income households whose gross incomes exceed the maximum income for very
fow income households and do not exceed 70 percent of the area median income adjusted
for family size, the product of 30 percent times 70 percent of the area median income
adjusted for family size appropriate for the unit. In addition, for any lower income household
that has a gross income that equals or exceeds 70 percent of the area median income
adjusted for family size, it shall be optional for any state or local funding agency to require
that affordable housing cost not exceed 30 percent of the gross income of the household.

The Department reexamined the applicable affordable housing provisions of the Health and Safety
Code based on AMG’s revised application materials. The Department agrees the affordability levels
proposed for the Project are consistent with the provisions of the applicable Health and Safety Code,
which in turn meets the criteria of Government Code Section 65912.112(a).



AMG indicates it will pursue tax credits for the Project and will comply with the applicable rent levels
required for such credits. The Department notes that AMG's proposed affordable unit allocation by
AMI threshold remains inconsistent with the requirements to receive affordable housing tax credits.
Specifically, the proposed unit allocation does not reserve 20% of the proposed dwellings for
households earning 50% of AMI, 40% of the proposed dwellings for households earning 60% of
AMI, or a dwelling and AMI blending achieving an average of 60% of AMI. Notwithstanding this
circumstance, the Department finds the Project to be compliant with Government Code Section
65912.112(a) and will defer to the California Tax Credit Allocation Committee to ensure compliance
with Government Code Section 65912.112(b) should AMG follow through on its intent to obtain tax
credit financing for the Project.

(b) The units shall be subject to a recorded deed restriction for a period of 55 years for rental units
and 45 years for owner-occupied units.

Meets Criteria. AMG indicates it will agree to deed restrict the Project to provide affordable
housing for a minimum period of 55 years.

California Government Code Section 65912.113

A development project shall not be subject to the streamlined, ministerial review process provided
by Section 652812.114 unless the development proposal meets all of the following objective
development standards:

{a) The development shall be a multifamily housing development project.

Meets Criteria. Government Code Section 65912.101 defines “multifamily” to mean a property
with five or more housing units for sale or for rent. The Project includes 170 rental housing units.

(b) The residential density for the development will meet or exceed the applicable density
deemed appropriate to accommodate housing for lower income households in that
jurisdiction as specified in paragraph (3) of subdivision (c) of Section 65583.2.

Meets Criteria. Novato is a suburban jurisdiction as defined by Government Code Section
65583.2(e)(2)(A)(i). Accordingly, a density of 20.0 dwelling units per acre is deemed appropriate
to accommodate housing for lower income households pursuant to Government Code Section
65583.2(c)(3)(B)iii). The Project Site is assigned the Downtown Core (CD) land use designation
of Novato General Plan 2035. The CD land use designation allows a density range of 20.0t023.0
dwelling units per acre. The Project proposes a density of 200 dwelling units per acre, thereby
exceeding the density deemed appropriate to accommodate housing for lower income
households as specified in Government Code Section 65583.2(c)(3)(B)(iii).

(c)(1) The development proponent shall complete a phase | environmental assessment, as
defined in Section 25319.1 of the Health and Safety Code.

{(2) If a recognized environmental condition is found, the development proponent shall
undertake a preliminary endangerment assessment, as defined in Section 25319.5 of
the Health and Safety Code, prepared by an environmental assessor to determine the
existence of any release of a hazardous substance on the site and to determine the
potential for exposure of future occupants to significant health hazards from any nearby
property or activity.



(A) If arelease of a hazardous substance is found to exist on the site, the release shall
be removed, or any significant effects of the release shall be mitigated to a leve! of
insignificance in compliance with current state and federal requirements.

(B) If a potential for exposure to significant hazards from surrounding properties or
activities is found to exist, the effects of the potential exposure shall be mitigated
to a level of insignificance in compliance with current state and federal
requirements.

Conditionally Deferred. Refer to the response to Government Code Section 65913.4(a)(6)(E)
above.

(d) None of the housing on the site is located within 500 feet of a freeway, as defined in Section
332 of the Vehicle Code.

Meets Criteria. The Project Site is not located within 500 feet of a freeway.

(e) None of the housing on the site is located within 3,200 feet of a facility that actively extracts
or refines oil or natural gas.

Meets Criteria. The Project Site is not located within 3,200 feet of a facility actively extracting or
refining oil or natural gas.

() The development will meet the following objective zoning standards, objective subdivision
standards, and objective design review standards:

(1) The applicable objective standards shall be those for the zone that allows residential
use at a greater density between the following:

(A) The existing zoning designation for the parcel if existing zoning allows multifamily
residential use.

(B) The zoning designation for the closest parcel that allows residential use at a
density that meets the requirements of subdivision (b).

(2) The applicable objective standards shall be those in effect at the time that the
development application is submitted to the local government pursuant to this article.

Conditionally Deferred. The Project Site is assigned the Downtown Core (CD) land use
designation of Novato General Plan 2035 and is zoned Downtown Core Retail (CDR). This
designation allows mixed-use projects with a multi-family residential density range of 20.0 to 23.0
dwelling units per acre. The parcel closest to the Project Site allowing residential use is designated
Medium Density Multi-Family Residential (R10) by General Plan 2035. The R10 land use
designation permits a density of 10.0 to 20.0 dwelling units per acre. Based on the criteria of (f)(1),
the objective standards applicable to the Project are those applied to new development pursuant
to the CD land use designation, CDR zoning district, and all other standards applied generally
and specifically to mixed-use developments as specified in the Novato General Plan and Novato
Municipal Code.



As previously reported to AMG in the Department’s preliminary compliance report of October 23,
2023, the Project continues to not meet all applicable objective standards as discussed in Exhibit
A attached hereto. However, given the minor nature of the remaining deficiencies, the Department
will recommend the City Council adopt conditions of approval requiring additional information and
design amendments to address the noted defects.

State Density Bonus Height Limit

AMG is requesting a density bonus pursuant to the provisions of Government Code Section
65915(b)(1)(g) and an associated height increase of 33-feet based on Government Code Section
65915(d)}(2)(D). As indicated in the Department's letter to AMG, dated October 23, 2023, the
Project is not entitled to receive a 33-foot height increase above the discretionary 45-foot height
limit addressed in Novato Municipal Code Section 19.20.070 C. 3. The maximum height limit
applicable to the project is 35-feet; this is the height limit that can be increased by 33-feet pursuant
to Government Code Section 65915(d)(2)(D).

The Department disagrees with AMG’s assertion that the height limit of Novato Municipal Code
Section 19.20.070.C.3. is an objective standard. To the contrary, the height limit of this Section is
offered as height bonus only through Novato’s discretionary Design Review process subject to
meeting subjective design findings. Accordingly, the height bonus of Section 19.20.070.C.3. is
not available to the Project.

The Project, having a height of 78-feet, remains inconsistent with Government Code Section
65915(d)(2)}(D).

Formal Determination Hearing

A formal determination hearing regarding the Project will be scheduled with the Novato City
Council pursuant to the provisions of Government Code Section 65912.114(e) and (e)(2). AMG
will be advised of the hearing date once scheduled.

If you have questions regarding the matters above, please contact me at (415) 899-8942 or by
email at smarshall@novato.org.

Respectfully,

%@M«'

Steve Marshall
Deputy Director of Community Development

cc: Dylan Casey, California Housing Defense Fund (via email: dylan@calhdf.org)

Attachment: Exhibit A - Objective Standards — Preliminary Compliance Determination
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